* Theorigind of this document contains information which is subject to withholding from disclosure under
5U.S.C. 552. Such materid has been deleted from this copy and replaced with XXXXXXX’s.

September 25, 2000
DECISION AND ORDER
OF THE DEPARTMENT OF ENERGY

Appedl
Name of Petitioner: XXXXXXX
Date of Fling: August 28, 2000
Case Number: VFA-0602

On August 28, 2000, XXXXXXX filed an Apped from afind determination that the Ohio Fidd Office
(Ohio) of the Department of Energy (DOE) issued on July 14, 2000. 1/ XXXXXXX submitted two
requests for information pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. 8 552, and the
Privacy Act, 5 U.S.C. §552a Initsdetermination, Ohio informed XXXXXXX that it could not locate
any documents pursuant to a search mandated by the Privacy Act. Ohio dso informed XXXXXXX,
however, that it located three documents pursuant to a search under the FOIA. Ohio determined that two
of these three documents were not agency records and thus were not subject to release under the FOIA.
Ohio released to XXXXXXX the other document after withholding portions under the FOIA.
XXXXXXX chalenges the search conducted for responsive documents and Ohio’'s withholding d
information. This Appedl, if granted, would require Ohio to conduct another search for responsive
documents and release the information it withheld.

Background

XXXXXXX filed two requests with DOE Headquarters in Washington, D.C., under the FOIA and the
Privacy Act, in which she requested documents regarding the following categories of information:

1 Infometionregarding a May 2, 2000 meeting between XXXXXXX and Randy Tormey
(OnioOfficed Chief Counsel), Nat Brown, Sandra Cramer (Office of Diversity) and Bob
Folker (Deputy Manager) including al reports, letters, notes, meseting minutes, and
menagement decisions pertaining to XXXXXXX generated by the above named offices,
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XXXXXXX'sinitid submisson to us did not contain a copy of the determination letter she
sought to apped asrequired by 10 C.F.R. § 1004.8(a). She subsequently supplied uswith the
determination letter on August 28, 2000.
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2. A copy of the investigation report issued by the Ohio Fidd Office Work Place Threst
Asssssmat Team concerning X XXX XXX XXX X supervisory harassment complaint; and

3. All reports, letters, notes, meeting, minutes, and management decisons regarding a
meding between Bob Folker, Randy Tormey, and Sandra Cramer regarding a statement
authored by XXXXXXX’s physcian.

On June 15, 2000, these requests were forwarded to Ohio for processing.

Inits July 14, 2000 determination letter responding to both of XXXXXXX’s requests, Ohio stated that it
searched its systems of records subject to the Privacy Act and could find no documents that were
responsive to her request. Pursuant to the FOIA, Ohio identified three documents possibly responsive to
her requests. Two of these documents, a page of notes authored by Sandra Cramer regarding aMay 16,
2000 meding (Cramer Notes) and a two-page handwritten document written by Randy Tormey (Tormey
Notes) concamning aMay 2, 2000 meseting, were not provided to X XXXXXX snce Ohio determined that
the documents were not agency records under the FOIA and thus were not subject to release. The
remaning document was a one-page document (Report) printed out from the Ohio Field Offices
Workplace Violence Threat Assessment Team Database (WPV Database). Ohio provided X XXXXXX
with a redacted version of this document. Ohio dtated that the withheld materia consisted of unsworn
satements, persond opinions and witness speculations that it asserted were subject to the deliberative
processprivilege and were thus withheld pursuant to Exemption 5 of the FOIA. Ohio dso withhed names
and other identifying information of individuas mentioned in the Report pursuant to Exemption 6. Ohio
found that the privacy interest of the interest of the individuals mentioned in the Report outweighed the
public interest in releases of the names.

XXXXXXX mantans that Ohio has falled to provide her dl of the responsive documentsin its possession.
In support of her daimXXXXXXX names saverd individuas who may have interviewed people n
connection with her complaint. XXXXXXX dso states that the Workplace Violence Threat Assessment
Team (Team) completed an investigation in May 2000 relating to an Equal Employment Opportunity
complaint she had filed and that the Team had a meeting on May 3, 2000.

Andyss

A. Adequacy of the Search

1. Search under the Privacy Act

The Privacy Act requires, inter dia, that each federd agency permit an individua to gain access
information pertaining to him or her contained in any system of records the agency maintains. 5U.S.C. 8§
552(d). The DOE regulations define a system of records as “a group of any records under DOE control
from which some information can be retrieved by using the name of the individud or
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by some identifying number, symboal, or other identifying particulars assigned to the individud.” 10 C.F.R.
§1008.2(m).

Weoontacted Ohio to inquire asto the search for records it conducted pursuant to the Privacy Act. Ohio
iformed us that it did not specificaly search for records in any of its systems of records because none of
them was likely to contain the very detailed type of records described in XXXXXXX’s request. We
subsequently reviewed a list of the system of records maintained at Ohio. We agree that none of the
g/damsaf records maintained at Ohio was likely to contain the requested records. Consequently, we find
that Ohio’s decision not to search any of its system of records under the Privacy Act was reasonable.

2. Search under the FOIA

TheFOIA repuirestiet federal agencies generally release documents to the public upon request. Following
angoproprigterequest, the FOIA requires agencies to search their records for responsive documents. We
have gated on numerous occasons that a FOIA request deserves a thorough and conscientious search for
responsive documents, and we have not hesitated to remand a case where it is evident that the search
conducted was in fact inadequate. See, eg., Eugene Maples, 23 DOE 180,106 (1993). To determine
whether an agency's search was adequate, we must examine its actions under a "standard of
reasonableness.” McGehee v. CIA, 697 F.2d 1095, 1100-01 (D.C. Cir. 1983), modified in part on
rehearing, 711 F.2d 1076 (D.C. Cir. 1983). This standard "does not require absolute exhaustion of the
files; instead, it requires a search reasonably calculated to uncover the sought materias™” Miller v
Department of State, 779 F.2d 1378, 1384-85 (8th Cir. 1985). Consequently, the determination of
whether a search was reasonable is "dependent upon the circumstances of the case.” Founding Church
of Scientology v. NSA, 610 F.2d 824, 834 (D.C. Cir. 1979).

We spoke to saverd officids at Ohio to determine the extent of the search that was made for responsive
documents. Upon receiving the two requests from XXXXXXX, the FOIA Officer, Marian Schomaker,
immediately contacted each of the individuas referenced in the requests. Each of the individuals then
condudted asearch to | ocate responsive documents. See Memorandum of telephone conversation between
Marian Schomaker, Ohio Field Office, and Richard Cronin, Assistant Director, OHA (September 5,
2000). Mr. Tomey and Ms. Cramer each |ocated notes that were identified in Ohio’s determination | etter.
Meamorandumof telephone conversation between Randy Tormey, Ohio Fidd Office, and Richard Cronin,
Asddant Director, OHA (September 5, 2000); Memorandum of telephone conversation between Sandra
Cramer, Ohio Fidd Office, and Richard Cronin, Assistant Director, OHA (September 5, 2000). Ms.
Schomaker then contacted Tim Marcus of the Ohio Workplace Violence Threat Assessment Team and
akedhimtosesarch for responsive documents. Mr. Marcus searched the WPV Database and located one
document whichwasaubsequently provided to XXXXXXX in part. Mr. Marcus informed us that any notes
teken by investigators on the Team are destroyed after he persondly places the information into the MPV
database. See Mamorandum of telephone conversation between Tim Marcus, Workplace Violence Threat
Assessment Team, and Richard Cronin, Assistant Director, OHA (September 5, 2000). Ms.
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Schomaker dso had a search conducted for responsive documents in the office of the Deputy Manager.
2/

Given the above description of the search conducted for responsive documents, we find that Ohio
conducted an adequate search for responsve documents. Ohio contacted each of the individuas
XXXXXXX referenoadin her requests and asked each to locate any responsive documents. 3/  Ohio then
searched the Team records in order to locate any records regarding its investigation concerning
XXXXXXX’s complaint. While XXXXXXX references a May 2000 investigation by the Team in her
goped, we have been informed that the Team did not in fact conduct an investigation. See Memorandum
of tdephone conversation between Marian Schomaker, Ohio Field Office, and Richard Cronin, Assistant
Director, OHA, (September 5, 2000); E-mail from Tim Marcus to Marian Schomaker (July 15, 2000)
4/  In sum, Ohio conducted a search reasonably calculated to locate documents responsive D
XXXXXXX’srequests.

B. Agency Records

We have considered Ohio’s determination that the Tormey and Cramer Notes were not agency records
ard find it to be correct. Under the FOIA, an “agency record” is a document that is (1) elther created or
aohtained by anagency, and (2) under agency control at the time of a FOIA request. Department of Justice
v. Tax Andyds, 492 U.S. 136, 144-45 (1989). Clear indications that a document is an “agency record”
aewhenadocumat of thistypeis part of an agency file, and it was used for an agency purpose. Kissinger
v. Committee for Freedom of the Press, 445 U.S. 136, 157 (1980); Bureau of Nat'| Affairs, Inc. v.
Depatment of Judtice, 742 F.2d 1484, 1489-90 (D.C. Cir. 1984) (BNA); J. Eileen Price, 25 DOE
80,114 (1995) (Price).

Inmeking the “ agency records’ determination, we look at the totdity of the circumstances surrounding the
aredion, maintenance and use of the documentsin question. See BNA 742 F.2d at 1492-93; Price. We
cortacted Ms. Cramer, who informed us that she created her notes regarding the May 16, 2000 meeting
for her persona use so that she would remember details regarding the meeting. Her notes were not kept
inay DOE record system but were kept in a persond file that she usesfor her notes. She dso informed
usthat her practice is to dispose of such notes after an

N

Mr. Folker, Deputy Manager at the time of the meetings, had left his pogtion by the time of
XXXXXXX's FOIA requests.

3/ In her gpped, XXXXXXX identified another individua who might have responsve documents.
Inlight of the fact that this new information not available to Ohio when it processed her request,
XXXXXXX should consult with Ohio to see if additional documents can be located.

4/ Ohio did not provide XXXXXXX acopy of Marcus July 15, 2000 E-mail sinceit did not
believe that it was respongve to her origind request. Ohio hasinformed us thet it will be
gsending XXXXXXX acopy of the E-mall in its entirety.
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gopropriate period of time. Memorandum of tel ephone conversation between Sandra Cramer, Ohio Fed
Office, and Richard Cronin, Assstant Director, OHA (September 5, 2000). Mr. Tormey stated that he
adomaily takes notes at meetings he attends for his persond use. He never incorporated his notes of the
May 2, 2000 mesting in any DOE record. Memorandum of telephone conversation between Randy
Tomey, OhioFeld Office, and Richard Cronin, Assstant Director, OHA (September 5, 2000). From the
facts surrounding the creation and use of the Cramer and Tormey Notes, it is gpparent that they do not
possess any of the attributes of an agency record. They were never maintained in an agency file nor used
forany officid agency purpose. See Price. Consequently, we find that Ohio correctly determined that the
Cramer and Tormey Notes were not agency records under the FOIA.

C. Exemption 5

Ohio withheld portions of the fifth paragraph in the Event Summary Section of the Report pursuant to
Exemption 5. Exemption 5 of the FOIA exempts from mandatory disclosure documents that are
"inta-agancy or intra-agency memorandums or |etters which would not be available by law to a party other
than an agency in litigation with the agency.” 5 U.S.C. § 552(b)(5); 10 C.F.R. § 1004.10(b)(5). The
Sprame Court heshdld that this provison exempts "those documents, and only those documents, normally
privileged in the civil discovery context.” NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 (1975)
(Sea9 (foanate omitted). The courts have identified three traditiond privileges thet fal under this definition
of exclusion: the attorney-client privilege, the attorney work-product privilege and the executive

"ddibaaiveprocess' or "predecisond” privilege. Coastal States Gas Corp. v. Department of Energy, 617
F.2d 84,862 (D.C. Cir. 1980) (Coastal States). Only the "deliberative process’ privilegeis at issue here.

The "ddiberative process’ privilege of Exemption 5 permits the government to withhold documents that
reflect advisory opinions, recommendations, and deliberations comprising part of the process by which
govanment formulates decisons and policies. Sears, 421 U.S. at 150. In order for Exemption 5 to shield
adooumat, thedocument must be both predecisond, i.e., generated before the adoption of agency policy,
and deliberative, i.e. reflecting the give-and-take of the consultative process. Coastal States, 617 F.2d at
866. The exemption thus covers documents that reflect, among other things, the persond opinion of the
writer rather than the find policy of the agency. 1d. Even then, however, the exemption only coversthe
subjective, ddiberative portion of the document. EPA v. Mink, 410 U.S. 73, 87-91 (1973). An agency
must disclose factud information contained in the protected document unless the factud materid &
"inextricably intertwined" with the exempt materid. Soucie v. David, 448 F.2d 1067, 1078 (D.C. Cir.
1971).

We have reviewed the withheld text and find that it was not properly withheld pursuant to Exemption 5.
All of the materid withhed pursuant to Exemption 5, except for a portion of one sentence, discussed
below, appears to be factud and does not seem to be ddiberative. Consequently, we will remand this
matter to Ohio. On remand, Ohio should ether release this materid or issue another determination letter
explaining why this materia should be withheld. The materia withheld from the sentence beginning “[H]is
determination at thetime. . ..” refersto theimpressons and
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opinion of an individua concerning a workplace incident. This materia appears to be ddiberative ad
predecisona and thus properly withheld pursuant to Exemption 5.

D. Exemption 6

Ohioddeted nrames and other identifying information from the Report pursuant to Exemption 6. Exemption
6 shidds from disclosure "[p]ersonne and medicd files and smilar files the disclosure of which would
constitute a clearly unwarranted invason of persona privacy.” 5 U.S.C. § 552(b)(6); 10 CFR. 8
1004.10(b)(6). The purpose of Exemption 6 isto "protect individuas from the injury and embarrassment
thet canresut fram the unnecessary disclosure of persona information.” Department of State v. Washington
Post Co., 456 U.S. 595, 599 (1982).

In order to determine whether arecord may be withheld under Exemption 6, an agency must undertake
athree-gtep andyss. Fird, the agency must determine whether or not a sgnificant privacy interest would
becompromised by the disclosure of the record. If no privacy interest is identified, the record may not be
withheld pursuant to ether of the exemptions. See Ripskisv. Department of Hous. and Urban Dev., 746
F.2d 1, 3 (D.C. Cir. 1984) (Ripskis). Second, the agency must determine whether or not release of the
document would further the public interest by shedding light on the operations and activities of the
Govanmat. See Reporters Committee for Freedom of the Press v. Department of Justice, 489 U.S. 749
(1989) (Reparters Commiittee). Findly, the agency must weigh the privecy interests it has identified against
the public interest in order to determine whether release of the record would condtitute a clearly
unwarranted invason of persond privacy. See generdly Ripskis, 746 F.2d at 3.

1. Privacy Interest

We find that the individuas whose names were withhed have a strong privecy interest in remaining
anonymous The Report references individua names concerning an investigation of an accusation that Ohio
management appeared to tolerate an aimosphere that could result in workplace violence. Given the
sensitive nature of the investigation and the potentid for harassment, intimidation, or other personal
intrusons, we find that sgnificant privacy interests exists in the identities of individuals mentioned in the
Report. See Cappabiancav. Commissoner, United States Customs Service, 847 F. Supp. 1558, 1564
(M.D. Ha 1999) (witnessess and co-workers have substantid privacy interest in the nondisclosure of ther
patidpetionin an investigation for Exemption 6 purposes). Accordingly, we find that the individuals whose
identities were withhdd have a sgnificant privecy interest in maintaining their confidentidity. 5/

5/ It should be noted that scope of aprivacy interest under Exemption 6 will dways be dependent
on the context in which it has been asserted. Armstrong v. Executive Office of the Presdent, 97
F.3d 575, 581 (D.C. Cir. 1996) (Armgtrong). For example, civilian federa employees normadly
have no expectation of privacy concerning their names, titles and smilar information. See 5
C.F.R. § 293.311. However, the name of afederal employee involved in aworkplace Stuation
of a sengtive nature might be withheld pursuant to Exemption 6. See Armdirong, 97 F.3d at
582 (dictaindicating that FBI might be entitled in certain factud contexts to use a categorica
rule protecting the names of FBI agents pursuant to Exemption 6).




2. Public Interest in Disclosure

InReparters Commiittee, the Supreme Court found that in FOIA contexts, the public interest in disclosure
must be measured in terms of itsrelation to the FOIA's basic purpose. Reporters Committee, 489 U.S.
a 772 TheCourt identified the basic purpose of the FOIA as "to open agency action to the light of public
sutiny.” 1d. (quoting Department of Air Forcev. Rose, 425 U.S. 352, 372 (1976)). Therefore, the Court
hddthet dfficid information that sheds light on an agency's performance of its statutory duties falls squardy
within the FOIA's statutory purpose. 1d. at 773. The Court further found that information about private
atizens thet is contained in government files but reveds little or nothing about an agency's own conduct
does not further the basic purpose of the FOIA. Id. After examining the Report, it is not apparent that
rdesse of the individuds names and identifying information would contribute to the public's understanding
of the DOE's behavior or performance in carrying out its duties. Thus, in the present case, we conclude
thereislittle or no public interest in the disclosure of the names and identifying information withhdd in the
documents at issue in the present case.

3. TheBdancing Test

Becauserdease of the individuas names or other identifying information could reasonably be expected to
subject them to harassment or intimidation or other persond intrusons, we find that sgnificant privecy
inerestsexid for these individuas. After weighing the significant privacy interests present in this case agangt
little or no public interest, we find that rdease of information reveding the individuas identities could
reasonably be expected to condtitute a clearly unwarranted invasion of persond privacy. Consequently,
we find that the Ohio properly withheld the information redacted from the Report under Exemption 6.

E. Concluson

Inaum,wefind that Ohio conducted an adequate search for documents pursuant to the FOIA and Privacy
Act and properly withheld information in the Report pursuant to Exemption 6 of the FOIA. We dso find
that Ohio correctly determined that the Cramer and Tormey Notes were not agency records and not
et to release pursuant to the FOIA. However, we find that Ohio improperly withheld factua materia
in the Report pursuant to Exemption 5. Consequently, XXXXXXX’s Apped will be granted in part.



It Is Therefore Ordered That:

@ TheApped filed by XXXXXXX, on August 28, 2000, Case No. VFA-0602, is hereby granted
in part as st forth in Paragraph (2) and isdenied in al other respects.

2 Thismetter is remanded to the Department of Energy's Ohio Field Office for further consideration
in accordance with the ingtructions contained in the foregoing decision.

3 Thsisafina Order of the Department of Energy of which any aggrieved party may seek judicid
rejiew pursuant to the provison of 5 U.S.C. 8552 (a)(4)(B) and 5 U.S.C. 8 552a(g)(1). Judicia review
may be sought either in the didtrict where the requester resdes or has a principa place of busnessor in
which the agency records are Situated or in the Didtrict of Columbia

George B. Breznay
Director
Office of Hearings and Appeds

Date: September 25, 2000



